CARTER, LEDYARD & MILBURN
COUNSELLORS AT LAW JOCKET B E 20y Ay
1350 I STREET, N. W. ’
SUITE 870

2 WALL STREET WASHINGTON, D. C. 20005 114 WEST 47TH STREET
NEW YORK, N. Y. 10005 NEW YORK, N. Y, 10036
(212) 732-3200 (212) 944-771

(202) 898-1515

FAX: (202) 898-1521

February 14, 1996

SECENVEDR

BY HAND
Mr. William F. Caton, Secretary FEB 14 199
Federal Communications Commission FEDERA
1919 M Street, N.W. AL COMMUNICATIONS o,
Washington, D.C. 20554 OFFICE OF SepRem o
Re: Petition for Reconsideration in
CC Docket No. 92-115 -- Ex Parte Presentation

Dear Mr. Caton:

This is to provide notice, pursuant to Section
1.1206 of the Commission’s Rules, that the enclosed letter and
the attachments identified therein, were forwarded today to
Chairman Reed Hundt and to each of the other individuals
identified at the close of the letter. Each of the recipients
also has been provided with a copy of this letter. An
original and two copies of this notice and the attachments are
being submitted today for inclusion in the above-referenced
docket.

If you have any questions regarding this matter,
please contact me.
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Timothy J’ Fitzgibbon
Counsel for

C-Two Plus Technology
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CARTER, LEDYARD & MILBURN
COUNSELLORS AT LAW
1350 I STREET, N. W.
SUITE 870

2 WALL STREET WASHINGTON, D. C. 20005 114 WEST 477TH STREET
NEW YORK, N.Y, 10008 NEW YORK, N. Y. 10036
(212) 732-3200 (212} 944-7711

(202) 898 1515

FAX: {202) 898-1521

February 14, 1996 RECEIVED

BY HAND FEB 14 1996
Hon. Reed Hundt FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF SECRETARY

Chairman, Federal Communications Commission
Suite 814

1919 M Street, N.W.

Washington, D.C. 20554

Re: Ex Parte Presentation - CC Docket No. 92-115
(C2+ Petition For Reconsideration

Dear Chairman Hundt:

Since December 19, 1994, C-Two-Plus Technology, Inc. (“C2+”) has had pending
before the Commission a petition for reconsideration of the Commission’s Report and Order in
Revision of Part 22 of the Commission’s Rules Governing the Public Mobile Services, CC Docket
No. 92-115, 9 FCC Red. 6513 (1994). C2+ offers cellular subscribers a service by which they can
complete calls from an additional cellular phone that they own -- with charges for all such calls
properly billed to their cellular account -- without being required to obtain a second cellular
telephone number or to pay an additional recurring monthly subscription charge for the additional
phone. In short, C2+ offers a cellular subscriber the same convenience of using an “extension”
phone that landline telephone subscribers have enjoyed for years.

Although the Report and Order deals with virtually all rules applicable to cellular
mobile services, the C2+ petition focused on: (a) new rule §22.919, which was adopted to “reduce
fraudulent use of cellular equipment” resulting from “tampering with” the Electronic Serial Numbers
(“ESNs™); and (b) certain specific conclusions made by the Commission in paragraphs 60-62 of the
Report and Order that were well beyond the scope of the rulemaking proceeding. For example, the
Commission concluded that: (i) cellular carriers are “entitled” to “monthly per telephone revenues”
for each cellular telephone in operation; and (ii) “use of C2+ altered cellular [extension] telephones
constitutes a violation of the Act and our rules.” These conclusions not only are completely devoid
of record support in the rulemaking proceeding, they are contrary to prior Commission decisions
concerning the right of a telephone subscriber to connect to the telephone network customer owned
equipment which is “privately beneficial” to the customer without being “publicly detrimental” to
other users or to the network itself.
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The Commission essentially has acknowledged that there is no basis in the
rulemaking record for these conclusions and for many of the other conclusions in paragraphs 60-62
of the Report and Order. In an Agenda issued by the Wireless Bureau for a meeting which it
convened on July 27, 1995 to discuss the issues raised in the C2+ petition, the Bureau characterized
paragraphs 60-62 as a “Policy Statement” based on three “assumptions” rather than the record in the
rulemaking. The Agenda then solicited information from the participants in the meeting to
determine whether there was any factual support for the assumptions. A copy of the Agenda is
included as Attachment 1, hereto. The Commission staff also conceded at that meeting that the
treatment of C2+ in the Report and Order was “heavy-handed.” Certainly, C2+ had no notice that
the rulemaking proceeding would include either a judgment of its conduct under the
Communications Act or the Commission’s former rules, or a determination of the carriers’ alleged
“entitlement” to a recurring revenue stream in the form of a monthly service charge for each cellular
phone in operation. In any event, at the conclusion of the July 27 meeting, the Bureau specifically
requested C2+ to submit a proposed rule that would expressly authorize its service. C2+ submitted
such a proposed rule on August 10, 1995. At the Bureau’s request, the proposed rule was served
on the representatives of the cellular carriers that had attended the meeting, but they have never
responded.

Instead, despite its serious substantive, procedural and due process deficiencies, the
Report and Order has been paraded by the cellular carriers before numerous federal courts during
the fourteen months in which the C2+ petition has been pending in order to obtain injunctions
against small providers of cellular extension phone services -- often after those providers concluded
that they did not have the financial ability to engage in protracted litigation with the carriers. See,
€.g., Attachment 2, hereto. In at least one case, the Report and Order was used by a cellular carrier
as the basis for federal criminal charges under 18 U.S.C. § 1029 against an individual who provided
cellular extension services, although trial resulted in acquittal. See Attachment 3, hereto. Now, the
carriers are using the Report and Order -- particularly the language purporting to “entitle” them to
a monthly recurring revenue stream for every operating cellular telephone, and the gratuitous
conclusions concerning C2+ contained in paragraph 62 -- to seek a declaratory judgment from a
federal court that C2+ is liable in damages for their “lost” monthly recurring revenues due to their
subscribers’ use of extension phones. See Attachment 4, hereto. As set forth in the C2+ petition
for reconsideration and related filings, any such “lost” revenue to the carriers results from legitimate
competition provided by C2+ in the form of extension services used by paying cellular subscribers,
not from “fraudulent use of cellular equipment” by unauthorized users who have “tampered with”
the ESN in order to bill calls to an unwitting subscriber or to the cellular carrier.

We believe that we have demonstrated to the Commission the substantive merit of
the C2+ petition and the need for the Commission to reconsider the Report and Order with respect
to cellular extension phones used by legitimate cellular subscribers. The C2+ petition has raised
serious legal and policy issues that should not be decided in the first instance by a federal court
based on language that never should have been included in the Report and Order in the first place.
Consequently, we urge you to expedite the Commission’s consideration of the issues raised in the
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C2+ petition and related submissions and to affirm the right of a paying cellular subscriber to use
non-harmful customer owned equipment to make more convenient use of the cellular service for
which the subscriber already is paying. Pursuant to Section 1.1206 of the Commission’s Rules, two
copies of this letter are being provided to the Secretary’s office under separate cover for inclusion
in the docket in this proceeding. Thank you for your consideration.

CcC:

Commissioner James H. Quello
Commissioner Andrew C. Barrett
Commissioner Rachelle B. Chong
Commissioner Susan Ness

Blair Levin, Esquire

Rudolfo M. Baca, Esquire

Lisa B. Smith, Esquire

Suzanne Toller, Esquire

David A. Siddall, Esquire
Michele Farquhar, Esquire
Rosalind Allen, Esquire

David Furth, Esquire

James W. Olsen, Esquire

Respectfully,

s,

T -

S ! e
Timothy J. Fitzgibbon
Counsel for C-Two-Plus Technology, Inc.
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FEDERAL COMMUNICATIONS COMMISSION

WIRELESS TELECOMMUNICATIONS BUREAU
Broadband Commercial Radio Branch

Facsimile Transmission Cover Sheet

Room 644, 1919 M Street NW Washington, DC

Telephane: Voice (202) 418-1320 Fax 202-418-1412
Date: July 26, 1995
To: Timothy Fitzgibbon
Fax #: 202-898-15621

Contact #: 202-898-1515

From: Steve Markendorff

Total Pages 3 including this cover sheet

Message/Special Instructions Attached is a copy of the agenda for the meeting

Thursday, August 27, 1995 at 10:00 AM in Room 847, 2000 M St., NW. You

are reminded that this is a non restricted docketed proceeding and you must submit

the required written memorandum to the Secretary of the FCC in accordance with

Rule Section 1.1206.
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Ex-Parte Presentations
Addressing Petitions for Reconsideration of
FCC Rule and Policy on
Cellular Electronic Serial Numbers
Adopted in CC Docket No. 92-115

July 27, 1995
AGENDA
I. Opening Remarks
A. Welcoming Remarks FCC Staff
B. Introductions Attendees
C. Ground Rules; Limit on Scope of Meseting FCC Staff

1. Topics 1o Discuss:
a. New Rule Section 22.919 (under reconsideration by FCC)
b. Policy Statement on Altering the ESN of a Cellular Telephone or Knowing
Use of a Cellular Telephone with Altered ESN (under reconsideration by
FCC)
. Rule Section 22.919 - Electronic Serial Numbers
A. Rule is outgrowth of OET-53, Cellular Compatibility specification; intended to
assist in reducing fraud losses of cellular carriers. It sets forth design criteria
10 be met by manufacturers as a condition of type acceptance of cellular
telephones.
B. Issues -

1. Will new Section 22.919 assist in reducing fraud losses of cellular carriers?

2. Is it feasible for manufacturers of cellular telephones to comply with new
Section 22.919?

3. Would it be impossible or much more difficult to repair or update cellular
telephones that comply with Section 22.919?

JUL-26-1995 18:17 2024181412 96 P.a2
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1. Policy Statement on Altering ESN or Knowing Use of a Cellular Telephone with
Altered ESN; [see Part 22 Rewrite Report and Order, paragraphs 60-62]

A. Policy statement says:

. Knowing use of a cellular telephone with an altered ESN violates FCC rule

(5 22.377) requiring use of type accepted equipment.

Use of equipment that carrier has not authorized for use on its system
constitutes violation of Section 301 of Communications Act of 1934, as
amended (47 U.S.C. 8301).

Any individual or company that knowingly alters cellular telephone to cause
it 1o transmit ESN other than the one originally installed by manufacturer is
aiding in violation of FCC rules.

Use of C2+ altered cellular telephones constitutes a violation of the
Communication Act and FCC Rules.

B. Statement is based on following assumptions:

1.

Simultaneous use of two or more cellular telephones emitting the same ESN
without the licensee’s permission could cause problems in some cellular
systems such as erroneous tracking or billing.

Use of such phones without the licensee’s permission could deprive cellular
carriers of monthly per telephone revenues to which they are entitled.

Use of such phones would not be authorized by the carrier and would,
therefore, not fall within the carrier’s blanket license, and thus would be
unlicensed, violating Section 301 of the Communications Act.

C. Issues -

1.

JUL-26-1995

Does simultaneous use of two or more cellular telephones emitting the same
ESN cause problems in some cellular systems? Does it make any difference
whether the licensee gives permission (i.e., do problems result because the
licensee does not know about the cloned telephone or would problems
happen anyway)?

Do cellular service contracts specify 1o customers that there would be an
additional monthly fee plus airtime charges for additional telephones?

. Does the typical cellular subscriber agreement authorize the use of only

specific equipment, or does it authorize the use of any type accepted
equipment the subscriber wishes to employ?

@rouy
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IN THE UNITED STATES DISTRICT |COURT

FOR THE SOUTHERN DISTRICT OF| TEXAS
HOUSTON DIVISION

HOUSTON CELLULAR
TELEPHONE COMPANY

V.

C.A. No. | 9s - &1‘;‘7

UNITED STATES DISTRICT COURT
AN DISTRIZT 0F TEXAS

2T ENTEAK ¢
MAR 11995

Michael N. Milby, Clerk
DEMAND FQR TRIAL BY JURY

Lo

On Houswoa Cellular Telephane Company’s original compldgm and request for wmlponuy

d/b/a both CELL TIME CELLULAR and
ACTION CELLULAR and DANNY
HART, individuaily and d/b/a both
ACTION CELLULAR and ACTION

§
§
$
g
JOHN C. NELSON, individually and §
8
8
§
CELLULAR EXTENSION §

. R
restraining order, preliminary injunction and permanent injunction,| {iled on March §, 1995, the
. R}

Court finds: o
(1)  Houston Cellular Telephone Company (“Houston Ccllular™) is suffering injury
from Defendants John C. Nelson, individually and d/b/a both Ce|l Time Cellular and Action

Cellular; and Danny Hart, individually and dWa both Acton Cfellular and Action Cellular

Extension altering, manipulating, transferring or emulating Electrénic Senal Numbcers (ESN).

This has rcsulted in an incalculable loss of revenues from, among ¢ther things, loss of monthly

ac;cs and long distance access fees. This injury ig irreparuble sc Houston Cellular bas no
means of monikring the usc of ccllular phones with altéred, manipulated, transferred or emulated
ESNs, and therefore, has no way o bill for this unauthorized use of a jcellular phoae.
(2)  Houston Ccllular can only dctermine the names of customers using ccllular phones
with altered, manipulated, ransferred or emulaicd ESNs by review of defendants John C. Nelson,
individually and d/bla both Cell Time Collular and Action Celiutar; and Danny Hart, individusily
and d¢/b/a both Action Celiular and Action Cellular Exiension’s record:

(3)  Houston Cellular will suffer incparuble hann if the s of defendants John C.
Nelson, individually and d/b/a both Cell Time Cellular and Action Cellular: and Danny Hart,

individually and d/tva both Acton Cellulur and Action Cellular Extension are altered or destroyed

|
|
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prior to the granting of this temporary restraining order, and ther
of this order was required.

Therefore, 1t is ordered:

1
Action Cellular; and Danny Hart, individually and d/bfa both Acl]

Defendants John C. Nelson, individually and d/by

Extension are enjoined from and shall cease any manipulating, al
of ESNs on cellular phones.

(2
Action Cellular; and Denny Hast, individually and d/b/a both Ac

Defendants John C. Nelson, individually and d/b

fore, no notice 1o the defendants

-~
4

u both Cell Time Cellular and
on Cellular and Acuon Cellular

loring, emulating or uransfefring

4 both Cell Time Cellular and

Ccllular and Action Ccllular

Extension are further enjoined from and shall cease to alter or destroy any records, defined in its

broadest sense to include all written, printed, typed, recorded, or.
descri

lescription, including. defts, origivals and copies, and all attac
- which relate o refer (o the altering, manipulating, transferring or ¢

of individuals and/or entities with ccllular phones having altes

raphic matter of cvery kindwungd
hments and appendiocs thereto
mulating of ESNs.or the namces
ed, manipulated, emulated or

yrnsferred ESNs.  Without limiting it, the term “recurds™ inclydes all agroements, contracts,

communications, corrcspondence, letters, telegrams, telexes, m
repons, books, summaries, tape recordings or other records «

interviews, summuries or other records of personal conversations,

records of meetings and confcrences, summaries or other rd

summarnes, diaries, diary entrics, calendars, appointment books, t

Fssages, memorands, records,
it wicphonc conversations or
minutes or summaries of other
cords of negotiations, other

me records, instructions, work

assignments, forccasts, statistical duta, statistical statements, ﬂ:in

workpapers, drafts, grafts, maps, charts, tables, accounts, analyti

appraisals, bulletins, brochurcs, pamphlcts, circulars, rude lelters

marginal notations, notebooks, telephone records, bills, statemen
expenditure, invoices, lists, joumals, advertsing, recommendntif

abulatons, analyses. studies, surveys, ranscripts of hearings, trans:

éxpense reports, microfilm, microfiche, artcles, speechcs. tape

cial statements, worksheets,
records, consultants' reports,
.| pross releascs, potes, notices,
ts, records of obligation and

bng, print-outs, compilanons,

cripts of testimony, affidavits,

ch disc recordings. sound ce-

}
|



cordings, video recordings, film, tape, photographs, punch cards
from which information can be obtained (inoluding matter usod i
prinied, wntten, handwritten, typewritten, recorded, stenographic, cf

stored, oc electronically stored matter, however and by whi

programs, data compilation
n data proccssing), and other

i
hiputer- generated, computer-

bmever produced, prepared,

reproduced, disseminated, or made. The term “rocords™ also includes afl copies of documents by

whatever means made, except that where a document is identified

or produced, identical copies

thereof which do not contain any markings, additions, or deletions djfferent from the onginal need

not be separately produced.
(3) The Court orders defendants John C. Nelson,

Danny Hast and corporate

representatives of Cell Time Cellular, Action Cellular and A ction Celjular Extension to produce and

U.S. Marshals to seize the following:

(a) All hes, files, records or other informatipn

conluning names,

addresses and/or telephone numbers of individuals or entities for

whom' you aliered, transferred, emulated

or manipulated the

clecuronic scrial sumber of ccllular wlephones from January 1, 1990

to the present.

(b) All advertisements, brochures or other docuthents which advertised

services you provide to the public for

altcring, transfcrring,

emulating or manipulating the ectronic serial number of ccllular

welephones.

(©) Documents in your possession which identif
entities which provide services which alted,

y other individuals or
transfer, cmulatc or

manipulate the electronic acrial numbcrs of ceflular telephiones.

(d) Documcnts which evidence any previous
relationship or dealings with the entty C2+ T

or current business
echnology.

() A complete copy of all data on any ston
papcr-bascd fixed disk duta andd romovable
drives, removable drives, loppy drives, opti

¢ medium, including
isk data (such as hard
drives, tape drives,

and RAM drives). Houston Cellular will reimburse defendants for
cgzymg costs incurred in obtaining a hard popy of the forcgoing

ormation,

(# The Court orders John C. Nelson, Danny [lant and cqrporate representatives of Cell

Time Cellutar, Acuon Cellular and Action Cellular Extension o immodiately notify, in writing,

relurn receipt requested, any affilinted computer service company

order.

of this temporary restraining



(5 The Court orders plaintilf Houston Cellular Telephgne Company to file with the

Caurt a bond in the amount of $10,000.00 for the payment of costs ?nd damages as may be
|

incurred or suffered by any party who is found 10 have been wrongfy ll{ restrained.

(6) A temporary injunction hearing is set for Friday, Mqrch 3, 1995 beginning at 9:00

am., with the hearing to take place in Courtroom 1} ~C . Floor _l_‘_ of the Federal Courthouse

located at 515 Rusk, Houston, Texas 77002,

s7
SIGNED this __{ " dayof ___ /MAectt 1995

y

== N

JUDGE PRESI

DING v




Huiten #Wtates Bistrict Gourt 7

Houthern Bistrirt of Texps

puston Biuision UNITED STATES DISTAICT COURT

SOUTHERN DISTRICT OF TEXAS
ENTERFG
MAR 1 7 1985
HOUSTON CELLULAR § .
Mi i e

TELEPHONE COMPANY, § cNael N. Miloy. Ciurr

§

Plaintiff, §

§
versus § CviL ActioN H-95-617

§
JOHN C. NELSON, Doing Business as Both §
Cell Time Celiular and Action Cellylar and §
DANNY HART, Doing Business as §
Action Cellular and § -
ACTION CELLULAR EXTENSION, Inc., §

§

Defendants. g
PERMANENT INJUNCTION
Al Findings.

Based on the stipulations and evidence, the court makes these findings:

1. John C. Nelson, Jr., who has done business as Cell Tilmc Cellular and who is 2
representative of Action Cellular Extensions, Inc., has engaged in the emulation of
the electronic serial numbers of cellular telephones since August 9, 1994.

2. Daniel K. Hart, as a representative of Action Cellular Extensions, Inc., has engaged
in the emulation of the electronic senal mumbers of cellular telephones since December
15, 19%4.

3. Action Cellular Extensions, Inc., has engaged in the emulation of the electronic senal
numbers of cellular telephones since December 15, 1994

4. On May 4, 1981, after natice in the Federal Register, thé Federal Communications
Commission issued the Inquiry into the Use of the Bands 825-845 MHz and 870-890
MHz for Cellular Communications Systems; and Amendment to Parts 2 and 22 of the
Commission’s Rules Relative to Cellular Communicatiors Systems. (86 F.C.C. 2d
465 (1981). It adopted the technical specifications for cdllular telephones that each
telephone have a unique electronic serial number. This ¢rder was published in the

GC000205



Federal Register on May 21, 1981 (46 Fed. Reg. 27655) with corrections on June 16,
1981 (46 Fed. Reg. 31417).

On September 9, 1994, after notice in the Federal Register, the FCC issued the
Revision of Part 22 of the Commission Rules Governing the Public Mobile Services
(9 FCC Red 6513 (1994). This FCC order was published in the Federa] Register on
November 17, 1994 (59 Fed Reg. 59502).

Houston Cellular has suffered ureparable damage as a cpnsequence of defendants’
emulation of the electronic serial numbers of cellular telephones for which it s the
carrier. The defendants® actions have deprived Houston [Cellular of monthly access
charges and other per unit charges-its customers would owe for additional
connections.

Although the damage is describable, Houston Cellular ot reliably quantify it,

making the legal remedy inadequate.

The acts of the defendants are analogous to their having installed unauthonzed access
to a cable television network. This piracy injures thé utility and its legitimate
customers.

No unrepresented third-party nor any diffuse public intergst is adversely affected by
the restricrions this injunction imposes on Nelson and Hart.

Conclusians.

The FCC orders were regularly made, published in the Féderal Register, and served
on defendants by publication. 5 U.S.C. § 552(a)(1). See also, Fed Crop In.t V.
Merrill, 332 U.S. 380, 384-85 (1947).

These orders adopted by the FCC constitute orders within thc meaning of § 401(b)
(47 U.S.C. § 401(}b)) of the Communication Act of 1934

Emulation of the electronic serial numbers of cellular telephpnes by Nelson , Hart, and
Action Cellular Extensions, Inc., violates the two FCC orders.

Section 401(b) of the Communication Act of 1934 expressly authorizes injunctive
relief for a party injured by disobedience of an FCC aorder. The prerequisite of
irreparable injury need not be established where such injunctive relief is expressly
authorized by statute. United States v. Hayes Ini’l Corp.,| 415 F.2d 1038, 1045 (5th
Cir. 1969); Gresham v. Windrush Partners, 730 F.2d 1417, 1423 (11th Cir. 1984).
Although Houston Cellular need only demonstrate that ig has been injured to satisfy
this standard, having found that it was in fact irreparably |njured by defendants’ acts .
and in arn amount not susceptible to calculation, the cougt concludes thar injunctive
reliefis available at common law.

GC0002190




C. Tnjunction.

Based on these findings and conclusions, John C. Nelson, Jr., Daniel K. Hart, and Action
Cellular Extensions, Inc., are enjoined permanently from emulating electronic serial numbers

of cellular telephones for which Houston Cellular is the carmer.

|

This restriction binds them and all those who may knowingly |act in concert with them,

including employees, agents, and consumers.

1. Specifically, the defendants are enjomned from altering, {transferring, emulating or
manipulating electronic serial numbers of cellular telephones for which Houston
Cellular is the camer except in strict compliance with the FFC orders.

2. The defendants shall produce immediately to Houston

ellular these documents,

including those seized by the United States Marsha! and others in their possession or

within thetr access:

A

All lists, files, records, or other information pontaining names,
addresses, or telephone numbers of entities for whom they altered,
transferred, emulated, or manipulated the electronif serizl numbers of
cellular telephones from January 1, 1990, to March 15, 1995.

All advertisements, brochures, or other documegqts that advertised
services to the public for altering, transferrifg, emulating, or
meanipulating the electronic serial numbers of cellylar telephones.

Documents in their possession that identify other entitics which offer
services to alter, transfer, emulate or manipulate the electronic serial

numbers of cellular telephones.

D. Documents evincing 2 business relation or
Technology, Inc.

E. A complete copy of all data on any storage mediu
based, fixed-disk, and removable-disk data (hard,
optical, and tape drives and RAM). Houston Cell

3

transaction with

n, including paper-
removable, floppy,
tlar will reimburse

the defendants for copying costs incurred in prodycing & hard copy.

3. With the exception of Houston Cellular subscribers’ servi

orders or contracts, the

defendants are entitled to retain the originals of those d

ents, providing Houston

Cellular with photocopies. The defendants may retain pHotocopies of the Houston
Cellular subscribers’ service orders or contracts only for the purpose of assisting in
re-emulation. The defendants will surrender to Houston Cellular all photocopies at

the completion of the re-emulation or upon written requ

of Houston Cellular.

GC000211



This order does not require that the defendants produce C2+ Technology, Inc.,
proprietary information, equipment, Of accessones in angy form.

This 13 & final judgment. The court retains junsdiction tp enforce the injunction and
the settlement from which it arose.

Signed March 15, 1995, at Houston, Texas.

I

‘:E:EEEE?:;—._rES . o

Lynn N. es
United States District Judge

GC000212




AC 724
Rev. 8/82)

DISTRICT
SOUTHERN DISTRICT OF GEORGIA COuRT

V/ JUDGE, UNFTED STATES

| 11

Dec 29 1)y 195

Hnited States Bistrict Court 4 J%

CLERX
GEORGI TR
PALMER WIRELESS, INC., d/b/a CELLULAR
ONE and GEORGIA R.S.A. #12
PARTNERSHIP, d/b/a ALLTEL MOBILE JUDGMENT IN A CIVIL CASE
V.
FRANCES E. ("BUNNY") MARSHALL

and MARSHJLAND COMMUNICATIONS, INC.
CASE NUMBER: (€v295-201

] Jury Verdict. This action came before the Court for a trial by jury, The issues have been tried and the jury has rendered
its verdict.

(x| Decision by Court. This action camexq&(zg};gr hearing before the Court.  The issues have been tazKdt heard snd a
decision has been rendered.

IT1S ORDERED AND ADJUDGED that in accordance with the Order of the Court
entered December 29, 1995, granting the Plaintiffs' motion for
injunctive relief, judgment is hereby entered in favor of the
Plaintiffs, PALMER WIRELESS, d/b/a CELLULAR ONE and GEORGIA R.S.A. #12
PARTNERSHIP, INC., d/b/a ALLTEL MOBILE, and against the Defendants,
FRANCES E. (“BUNNY") MARSHALL and MARSHLAND COMMUNICATIONS, -INC., and

that the Plaintiffs do have and recover Costs of Court in their behalf

expended, such Costs to be taxed by the Clerk.

E.C.D.

L2 - 20715
T UAT
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DAY

Dy

TR

December 29, 1995

HENRY R. CRUMLLY,

JR.

Date

JAN-B2-199¢ 13:29

{By) Depur;’ Clerk
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ORICHIAL

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF GEORGIA
BRUNSWICK DIVISION

PALMER WIRELESS, INC., : CIVIL ACTION
d/b/a CELLULAR ONE, and
GEORGIA R.S.A. #12
PARTNERSHIP, d/b/a Alltel
Mobile,

Plaintiffs,
VS.
FRANCES E. {"BUNNY")

MARSHALL, and MARSHLAND
COMMUNICATIONS, INC.,,

Defendants. : NO. CVv295-201

ORDER

Upon the Court’s findings of fact and conclusions of law on Plaintiffs” prayer
for injunction relief, entered on this date,

IT IS ORDERED that:

1. Defendants’ altering, transferring, emulating or manipulating ESNs is a
violation of the FCC’s ESN orders and regulations, and such violation aids and
assists others in violating the FCC’s ESN orders and regulations.

2. Marshall, Marshland and their officers, agents, servants, employees,

and those persons or entities in active participation with them who recsived actual



AO T2A
{Rev 8/82)

|
|

notice of this order, are hereby permanently enjoined from altering, transferrin¢
emulating or manipulating the ESNs of cellular telephones.

3. Defendants are ordered to maintain all records, computer disks, an
other information concerning altered telephones in their current state.

4, Defendants shall produce any and all records, computer disks, anc
other documentation or information relating to the aitering, transferring, emulating
or manipulating of cellular telephones, the servicing of clients, and responses to
inquiries about altering, transferring, emulating, or manipulating the ESNs of cellular
telephones to Plaintiffs within ten days of the date of this order.

5. Defendants shall promptly provide to Plaintiffs information, not
contained in written records produced to Plaintiffs, concerning Defendants’ altering,
transferring, emulating or manipulating ESNs, including, but not limited to, the
identity of all customers who have had cellular telephones altered, transferred,
emulated or manipulated by Defendants, and monies received for said services.

6. Plaintiffs shall recover their costs from Defendants.

7. Final Judgment is entered accordingly.

SO ORDERED, this QQ‘M“ day of December, 1995.
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IN THE UNITED STATES DISTRICT COURT 08, Dﬁ*SLTéf’COU T
FOR THE SOUTHERN DISTRICT OF GEORGIA BRUNSWIOK DI
BRUNSWICK DIVISION )
wt 3al

PALMER WIRELESS, INC., ; CIVIL ACTIOWLERK
d/b/a CELLULAR ONE, end 59
GEORGIA R.S.A. #12 :
PARTNERSHIP, d/b/a Alite! ‘
Mohlla, :

Plaintiffs,
V8.
FRANCES E. {("BUNNY")
MARSHALL, and MARSHLAND
COMMUNICATIONS, INC.,

Detendants. : NO. CV285-201

A R0 O DECuAEN 26, 0
| The findings of fact and conclusions of law, entered on December 29, 1896,
ara amended by the following:

Conolusion of Law Number Twelve, reociting that Defendants violated 18
U.S.C. § 1029 is withdrawn. That statute requires a spsoific intent to defraud. To
the contrary, Defendants’ actions were open and notorlous and evidenced no

intentional fraudulent conduot. The Court goncludes that Defendants did not

knowlngly violate 18 U.8.C. § 10289,

4
80 ORDERED, this _c/ ~day of January, 18088,

L0 (o~

JUDGE, UNITED STATES DISTRICT COURT
SOUTHFRN MNICTRINT At ArARn A~
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’ Huited Btates Brstrict Court

| . _EASTERN __ DISTRICT O _  KLNIVCKY
" LEX [NGTON

i

! UNITED STATES OF AMERICA SUMMONS IN A CRIMINAL CASE

! DON YATES CASE NUMBEA:  95-5108H

(; 923 Jairus Rosd

S Lexington, KY 405095 }

I’ (fMsmse snd Agarms 0f Oafyngsnyy

ﬁ YOU ARE HEREBY SUMMONED to appear betore the United States District Court al the place, date and
".; time set forth balow.

|

B} _

I Flace United States Courthousc Raom

jg 101 Barr Street Courtroom C

31 Lexington, XY Fourth Floor

b o and Time

1 September 29, 1995
Al Bofore: Magigtrate Jjudge James 8. Todd 9:00 a.m.

i1 e

e

N To answer aln)

e O indketment D intormation & Complaint 0 Violation Notics O Probsation Violation Petition
¥

3 Charging you with 3 violation of Title 18 United States Code, Section(s) 1929

4

1

3 Brief description of offonse: posmession and trafficking in device making equipment

3

b w2 &
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b — —

- Qqn&t/u;] of t3auing Officar Date '

T4

!‘:« —

4 James B Todd, U.S. Magistrace Judge

B Nema ond Titid at tssuing Officer
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Ease Dt of Keeucky |

; - T
Hnited Btates Bistrict purt :
- i N AN
I Fasctern DISTRICT OF ____Kencucky o
Lexington JAMES 8. TODO
U.8. MAGISTRATE UDGE

UNITED STATES OfF AMERICA
v

CRIMINAL COMPLAINT

Don Yates

923 Jairus Road _ 05__ 57048 77)

Lexingron, Kentucky 4055 CASE NUMBER:

larre ara Adervey o Deivnaenn

I, the undersigned compiainant being duly swom state the following Is wrue and correct to the best of my

knowledge and belief. On or about 5/18/95 in __Fayette county, in the

Eastexn Dlstrict of KCHtUCk)’ defendan((s) did, (Tieck 3iatuory Lanauige of Oftantar

did knowingly and with intent to dcfraud, produce, usec aad crraffic in one or more
counterfeit access devices; knowingly and with intent to defraud, produce, traffic in,
had conctrol and custody of, and possessed device-making equipment; and knowilugly

end with intent to defrsud had custody, control and possession of hardwara used for
altearing and modifying teleconmunications insrruments to obtain unauthorized access
to telecormunications services; all affecring incterstute and forefgn commerce.

inviolationof Tile _*8 _______ uUnited States Code. Section(s) _102% (81 (1), (2)(4), (a)(6)(B)
(fyrther state that | am a(n) ___Special Ag'eﬂtr— USss and that this complaint is based on the foflowing
noia Taie

tacts: (See Attached Affidevit of SA James W. Cobb)

Continued on the attached sheet and made a pant hereof: (X Yes O No

e w

SlgnmumcrtComowmnl James W. Cobb

U.S. Secrer Service
Sworn 10 before me and subacribed i\n My presence,

—
et o 7 Ca lextmgton, Kemwwery
“ 7 7 and 3talo T

Nama & TUe of Judicial Officer ) Stanatuyrol Judicle! Otficer
Jangs B. Todd

U.S. Maglecrare Judge

e
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